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EUROCADRES has, since 1993, supported action at a European level in relation to supplementary pensions in line with four broad principles: 

1. recognition of pension rights regardless of the time spent in a particular country or a particular undertaking;

2. guaranteed maintenance of such rights regardless of the undertaking’s situation;

3. guaranteed maintenance of such rights for persons working in a number of countries in succession, without unwarranted loss of rights; and

4. recognition of the freedom and the role of collective bargaining in deciding on supplementary pension schemes and how they should be managed.  

We have therefore continued to support the principle proposed by the Commission in its 1994 Guidelines that Member States should ensure that workers and their families do not suffer any undue loss as a result of the worker changing employment or moving to another member state.  That, in our view, implies that Member States should ensure that conditions for the acquisition of supplementary pension rights are not such as to prevent those who have to leave such schemes from acquiring such rights; that the real value of acquired rights is protected; and that any capital transfer between supplementary schemes are calculated on fair actuarial standards and are not subject to double taxation.  I therefore offer the following answers to your questions in line with those broad principles.

Qualifying conditions for acquiring supplementary pension rights

It is undoubtedly true that the acquisition of pension rights is often subject to waiting and/or vesting periods.  You properly define those terms as the time that needs to be spent in a company before membership in a pension scheme becomes possible, and the membership period required for acquiring a legal entitlement to a pension. A move before the end of either period vitiates any supplementary pension rights.  The Eurocadres pamphlet shows how (simply as a result of four cross border moves) someone could face a reduction of up to two-thirds in their supplementary pension rights.  It is equally important that acquired rights are revalued in order to protect them against inflation.

How serious are the obstacles to the acquisition and preservation of rights in your country / in pension schemes you are familiar with?

There is not space to deal with the obstacles in all of the schemes we represent.  The position does vary greatly between immediate compulsory membership and vesting in France; via the intermediate periods found in Eire, the Netherlands and the UK; to the very long vesting periods in Germany and Austria. The Commission will be well aware of the large number of Germans who currently loose all supplementary rights on taking up a new job in Brussels.  The announcement at the Forum by German Government representatives of their intention to introduce legislation halving existing vesting periods is a welcome step in the right direction. It remains our view that excessive vesting periods are inconsistent with the prohibition by the Treaty of Rome of measures which undermine the free circulation of labour (at least) across European boundaries.  We also believe that nationally based vesting periods should not be cumulative across member states.

Is there a European dimension to these problems, i.e. are workers who move across borders more likely to be affected by them than those who move within a country?

We do not accept that the European dimension only arises if cross-border workers are more likely to be affected than those who move within a country.  It is clear that workers who move location within a member state while remaining with the same employer are likely to maintain their supplementary rights; while those moving cross-border are likely to loose those rights.

Are these problems high on the national political agenda and what measures are being discussed? Who are the main protagonists (e.g. government departments, social partners)?

We are not in a position to report on all of the different national agendas.  It would seem to be generally true, however, that when consideration is given to this issue (particularly amongst the social partners) in all of those Member States which do not have long vesting periods, there is a consensus that (if this problem is not solved) there will be an increasing problem resulting in an inability to use expensive labour resources efficiently and/or a loss of supplementary rights.  Neither result is acceptable. In most cases, however, the issue is not high on the national political agenda. 

Should there be action at EU level? Of what kind, taking into account the legal powers of the EU and the principle of subsidiarity (e.g. legislative, recommendations, collective bargaining, codes of conduct)? What should be the key elements of such EU-level initiatives?

There should certainly be action at EU level.  Such action should ideally be through Directives and/or collective bargaining.  If any issue is referred to the social partners, however, it should be on the explicit basis that failure to reach agreement within a specified period will result in Directive action.  The Commission should promote action through the European Court where there is a prima facie case of breaches of Community law (for example, the indirectly discriminatory nature of long vesting periods). The same answers apply wherever the question is asked under subsequent headings.

Transferability of pension rights

We believe that the actual or desired frequency of changes of employer is often exaggerated. Professionally qualified and managerial staff, including pilots, often demonstrate great stability.  it is undoubtedly true, however, that highly mobile workers in (for example) technology sectors may well want to keep all their pension savings from different employers in a single fund. There is a strong case for Member States to intervene to ensure that administrative costs for contribution transfers between defined-contribution schemes are minimised and investment returns are maximised. In defined-benefit schemes, year-for-year transfers are the ideal but at the very least transfer terms should be offered on a fair actuarial basis.  It is likely that such action is and will remain nationally based, but access to good cross-border information about national systems should be encouraged by the Commission in respect of cross-border workers. 

What are the obstacles to pension rights transfers in the country/the pension schemes you are familiar with?

Are transfers common in your country? Among all pension schemes or only among schemes of a certain type (e.g. schemes in a given sector, of a certain legal status)? Is there a legal or contractual framework (e.g. collective agreement) for transfers?

Many of the obstacles to pension rights transfer have been ameliorated if not solved within those Member States with funded (both defined benefit and defined contribution) or pay-as-you-go supplementary schemes.  Transfers are common within and between sectors, even between defined benefit and defined contribution schemes.  The should certainly be available in such systems at the behest of the individual.  The major problems with transfers arise in relation to those states with systems which are based on different tax principles (i.e. TTE as opposed to EET).   

Are cross-border transfers regularly carried out? Are they as advantageous for workers as transfers within the country? Are there specific obstacles to cross-border transfers (e.g. tax treatment, foreign schemes not part of a contractual framework, difficulty in releasing capital for transfers or in receiving it)?

It is believed that, currently, cross-border transfers are only regularly available in respect of the most senior levels of company management.  It seems to be only in those cases that companies are prepared to commit the resources required to ensure that the individual does not loose as a result of a cross-border transfer.  All of the issues referred to in the question are live issues, but can be solved with that commitment of money and time.  Currently, that does not apply for other staff

Would a better safeguarding of acquired rights reduce the need for transfers?

We believe that a proper safeguarding of acquired rights is both necessary and appropriate in its own right.  Whether or not (better protected) acquired rights or transfer (in those funded cases where that is possible) is the preferred option in any individual case should be a matter for the mobile worker.  It should not be excluded as a possibility by system design.

Cross-border affiliation for workers

Is there a need to extend the right to cross-border membership to other categories of internationally mobile workers? Which are these categories and how would they benefit?

The sort of flexibility that should be available to employers and their mobile staff is suggested by the fact that the UK authorities will allow continued membership of home country schemes almost automatically for up to 3 years, and by agreement for up to 10 years.  The Commission should initiate programmes to assist the social partners in establishing such provisions where they do not exist but could assist.

Will the need for cross-border affiliation be alleviated as a result of action in the areas of acquisition of rights and transferability?

Which are the obstacles to cross-border membership that need to be tackled? In the country of origin (e.g. tax treatment, possibility to remain in the old pension scheme)? In the host country (e.g. tax treatment, compulsory membership in host country pension scheme)?

What measures should be taken to facilitate cross-border affiliation? At national level (by governments, social partners)? At EU level? How significant would be the possibility to create pan-European pension funds for multinational companies or at sector level (what proportion of migrant workers could benefit)?

The need for cross-border affiliation would be alleviated but not eliminated by such action.  Support should be given, for example, to the EFRP’s European Institution for Occupational Retirement Provision – but only on the basis that plan governance would be based on the European Works Council or some other selection process agreed with the social partners. The sort of companies which would take advantage of the EIORP would be the companies employing large numbers of professional and managerial staff. On those grounds, the numbers would seem likely to grow as European mobility for such workers increases.  All of the barriers to membership of home country pension schemes of mobile workers listed in the Commission’s Working Paper (XV/2040/92) should be explored.  Given the difficulties which the tax experts seems to experience in arriving at any solutions, it may be that that task should be given to the Forum at the conclusion of its immediate work on qualifying conditions and transferability.

Taxation issues

We agree with the points made: taxation is likely to be a major obstacle to cross-border transfers and affiliation, in particular the risk of double taxation; and it is clearly legitimate for national tax authorities to seek to prevent people from escaping taxation altogether. The Forum might assist if others fail to come up with solutions over the coming months. 

Priorities for the work of, and working method for, the Forum

Are there any issues not covered in the present note that should be looked at by the Forum? Are these issues relevant to the free movement of workers?

What activities of the Forum should be given the highest priority?

At the September Forum, I expressed my disappointment that the programme apparently agreed at the January meeting was now being re-considered, and that we not in receipt of any proposals.  If the working group mechanism is to work, the groups should be required to report back to the full Forum meeting within an agreed timescale.  The investment of pension fund assets, and the savings to be derived, are known to be central issues for the pension professionals on the Forum. 

Member representation is a central issue for Eurocadres. In our view, there is sufficient experience within the parity systems in France, and those management boards in the Netherlands and the UK where parity representation exists, to make that the preferred solution.  Such a requirement would assist the mobility project by reassuring a member considering a cross-border move that any funds would be managed in his/her interest.

If you are interested in participating in a working group or want to put forward the name of an expert from your organisation, please provide details, including on your or the expert's qualifications (with regard to pensions, but also linguistic) and the nature of the possible contribution. 

Yes.

Peter Smith

Eurocadres representative on the Pensions Forum
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